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Abstract:

Ideally, the methods of statutory interpretationubdobe an intrinsic part of university
legal education. In practice, however, althoughustain everyday law has become
ever more central, teaching of statutory intergi@tehas not developed alongside.
Teaching staff in universities typically have toveo the topic in one or two lectures
and the format does not encourage students to thmlsubject is important. This
article describes an experiment in teaching statutaterpretation differently. It
introduces Francis Bennion's NESSSI method and shbew students were
encouraged to use this to see a complex and pbliouse of Lords decision in an

unexpected light.

One of the signal difficulties in teaching statytarterpretation to new law students is
convincing them that it has any real value for ittetudies or their career. If this
sounds an extraordinary statement to make, consildat it is that most law students
are taught about statutory interpretation. Almosttainly, they will be taught the
three "rules" (literal, golden and mischief) andrh@@s some mention of the
teleological approach of the pan-European courtsgo®d course may briefly
introduce Cross's unified contextual approach. &ttglmay be asked to analyse a
case or two, identifying which rule the judges (@@ntly guided by little other than

judicial fashion or personal preference) could &id 0 have applied.



It is unlikely that they will be taught much elgbpugh they may be given some
useful tips from the Interpretation Acts, such asdad singular as including plural
and vice versa. They may however then be giversa itawhich this did not happen,
leading the more savvy students to conclude than @vtip as simple as this will not
really help them work out the meaning of an actpadvision of a statute. A

demanding course may cover the case law on s Bedfluman Rights Act 1998 and
ask them to find a thread of consistency in it +ibis more likely that this, being a
technigue which academics have accepted is of s@tue to legal studies, will be
placed elsewhere and within the topic of human tsighather than statutory

interpretation.

What does this tell the intelligent and inquirirtgdent? Such a student, with the wit
to sift out what is useful from what is on the ablis because the lecturing staff have
been told it should be there, will conclude thatgbory interpretation is a vague and
simplistic rationalisation after the event. Nothirdpout the exercise will have
demonstrated to the astute individual that stayuboterpretation can be a practical
and efficient set of techniques to learn. It wilitihave encouraged such a student to
appreciate that while statutory interpretation reghes do not always provide an
answer, they do expedite the task of looking fax &mswer. It is very unlikely to
dawn on the audience that because most UK statutesirafted by professional
drafters who apply the many criteria of statutonyerpretation when designing a
statute, those criteria are a shorthand way of imgrkut what Parliament intended.
Furthermore, as Francis Bennion says-

“The clue that should not be missed is that stayutaerpretation keys into the

whole system of law; indeed that whole system lgestt to the relevant scheme



of interpretation and in turn feeds into it. Thigans that statutory interpretation,
when treated comprehensively as it is in the pteserk, forms perhaps the best

modern introduction to a country’s entire legalteys™.

The problem of course is what else the overworkeadamic with an overfilled
syllabus can reasonably be expected to do. FraBermion's fourth edition of
Statutory Interpretationcomes in at around 1300 pages, and Wislerstanding
Common Law Legislatiors still a book-length treatment of a topic whiciors hope
to cover in a lecture or two. Bennion and | halsewhere written about how this
element of law-text analysis should be embeddea @arriculum rather than treated
as a discrete and implicitly esoteric topioyt this requires a law school, not merely a
single tutor, to adopt a specific approach througtibe delivery of the law degree.
Nevertheless, without making any very dramatic geanit is possible to present a
cursory treatment of the topic in a way which asteemphasises its potential value
rather than communicates an unspoken (whethertanmotended) message that it is

worthless.

| describe here first Bennion's NESSSI method whattows how statutory
interpretation can be applied in practice. | thestuaks the structuring of a single class
exercise at Glasgow University School of Law in evhistudents were not taught
statutory interpretation in depth. Rather they weteduced to a practical application
of NESSSI, with the aim that they appreciate hoefulsit might be to them. The

purpose of the class was simply to introduce theesits to the omnipresent three
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rules and the better scholarship in statutory pregation, while also showing them
that there are a set of criteria out there whialdonake their working lives easier in

a world where parliaments produce new statutesyeventh.

NESSSI stands for "New Scientific System of Statutterpretation” and was
developed by Francis Bennion from the method aitdra set out in hisStatutory

Interpretation Its initial purpose was to assist practitionetd It is also useful to
students who wish to break down the task of stagutaterpretation into a set of

instructions and simpler steps. Bennion summatlsedlESSSI approach in this way:

"The first step is always to find out and set ddwa exact wording of a doubtful
enactment, stripping it of unnecessary words. Ttheropposing constructions of
the enactment which need to be put forward by egise are worked out. The
construction favoured by the client needs to bepstpd by all relevant
interpretative criteria. These consist of (1) rubdésnterpretation; (2) principles
derived from legal policy; (3) presumptions basedtioe nature of legislation;

and (4) linguistic canons of constructiof.)"

A fuller exposition of the approach can be foundregding together Appendices A
and B of Bennion'Statutory Interpretatior(see either the current fourth edition or
the forthcoming fifth edition, due late in 2007)hdl two appendices to the fourth

edition are also available onlifie.

3 http://www.francisbennion.com/2007/004.htm
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The class exercise taught at Glasgow University iwasduced into a pre-existing
course, Sources and Institutions of Scots Law. €bigse provides an introduction to
legal system and public law. It has a distinctivedggogy centred around student
learning rather than lecture-based teaching. Therseo is delivered in a
predominantly seminar format. Students prepare pedéently for a two-hour
seminar each week (allocating around ten hoursudfysfor each seminar). A typical
seminar is led by a tutor but contains a range x@r@ses intended to draw the
students into discussion which is supported, rathan dictated, by the tutor. The

seminar is usually reinforced by a single introdugiecture given the week before.

The NESSSI exercise was designed to occupy abdiubfithe seminar time (around
one hour). The rest of the seminar involved anysmalof two cases, one of which
was a human rights case, applying some of the smqgal more familiar criteria of
statutory interpretation. The students were givah g prior lecture on statutory
interpretation (b) a few pages of materials writtgn several of the teaching staff
which gave a summary introduction to statutory riptetation (c) Francis Bennion
“The Real IRA is Proscribed After All” 168 JPN 694nd Lord Bingham’s speech in
Rv. Z (Attorney General for Northern Ireland's Referen005] 2 AC 645, [2005]
UKHL 35. The students were also expected to haze (for the other exercise) short
extracts from Bennion'dnderstanding Common Law LegislatioAll these set
materials were provided physically in a course padth copyright permission

obtained for the published materials.

® Also available online dittp://www.francisbennion.com/2004/020.htm




Bennion's JP article is an example of NESSSI irctpre, using clear headings to
distinguish the process by which he comes to atgaea member of a proscribed
organisation should not be punished for membershger s 3(1) the Terrorism Act
2000, because a close reading of the legislationldHead the reader to conclude that
the legislation in fact failed to proscribe it. élarticle is an easy one for students to

read, because Bennion sets out all his argumermt$ishwith headings.

The case Bennion discusses is an intriguing onemiamy students. Those with an
interest in activist politics may be aware that Tleerorism Act 2000 has been heavily
criticised for creating what many see as very breadl somewhat vague, definitions
of terrorist activity. Some of the Glasgow studemight have picked up that one of
their Level 2 tutors, Adam Tomkins, had deplorer thevelopment on the ground
that the 2000 Act has been used in practice tolegather than prosecute, which
encourages human rights abu$&#is was also briefly mentioned to the students in

the lecture on statutory interpretation which pdszkthe exercise.

It is rather ironic, then, that the case came &House of Lords in the context of a
prosecution, and a prosecution in which it will meélindingly obvious to the
students that Parliament intended the accused tmiacted. They had further been
told that Z was a member of the Real IRA, which bkaiimed responsibility for some
monstrous acts of violence, including the bombifhgdmagh in 1998 in which 29
people were killed — possibly the worst atrocityrigal out by a Northern lIrish
terrorist body. Had the Lords found in favour gfizwould have been widely said

that he was released “on a technicality”. Why the,students were asked, would an

® ‘Readings of A v Secretary of State for the Homep&rtment’ [2005Public Law259, 265.



experienced legislative drafter - with no Irish Rbjican sympathies - argue that Z

should be found not guilty?

Lord Bingham's speech is selected from the Houséoofls decision which was

reached after Bennion wrote his article, and whiomes to a conclusion different
from Bennion's. The students were given only LomtgBam's speech due to limits on
time; his speech was selected on the grounds shegraor Law Lord he was the most
senior judge on the panelThis also helped to focus the students' minds hen t
disagreements between Bennion and Lord Binghaimeraban lose their attention in

subtleties of differences of opinion among theirdships.

| have mentioned that one purpose of the exerce® tw interest the students in the
potential of a good method of statutory interpietatlt also had a second purpose.
This was to present them with an intriguing conflbm which it was hoped they
would not immediately take sides. One difficultythvieaching law to enthusiastic and
opinionated — or cynical — students is that thegrofdecide early on that judicial
reasoning (both statutory interpretation and treeafgorecedent) is nothing more than
political justification in disguise. They fail tees how statutory language or precedent
can restrict decision-making. While this view doeftect one strand of jurisprudential
thinking which they are of course entitled to adapttheir own, it would be better if
students developed their jurisprudential perspestan the basis of some experience
rather than unreasoned prejudices acquired bdfesehtave any understanding of law
in practice. In the NESSSI exercise, the Glasgawdesits were presented with an

apparently bizarre interpretation of the law whedems to make sense only as a

" It might be noted though that in Brice Dicksorisw; this was not the most convincing speecRin
Z: see "The House of Lords and the Northern Irel@adflict - A Sequel” (2006Modern Law Review
69 (3), 383, 398.



genuine dispute about legal interpretafiart as an exercise in covert political bias.
(Clearly it may indicate deeper political belietsoat the role of the judge which are
less incongruous or shocking, but here we are coedewith the immediate

contradictions suggested to the students by thairrgs.)

In his speech in Z, Lord Bingham argues that stayunterpretation is not carried out
in the abstract but rather directed towards pddrcaircumstances. In this case the
most important of these circumstances, he mainteribe historical context in which
the statutes proscribing Irish terrorist organdadi can be shown to have a common
aim of eliminating all such bodies. He concludest tharliament plainly intended to
proscribe the Real IRA and observes that identfythre precise relationship between
the Real IRA and the IRA would be "an almost thgaal inquiry"? He adds that
any reasonable member of the Real IRA would beliéhnat the organisation was
proscribed, so the law is in practice clear. LoidgBam's unspoken major preniise
appears to be that it is more important to giveaffo what Parliament thought it had
done in enacting an anti-terrorist statute thancemsider whether in fact two
organisations with shared militant words in théletare sufficiently alike that they

can be fairly described for penal purposes as tipgrander the same name.

In his article, Bennion emphasises the rule thaligmaentary intention is expressed

by the words used. We may be able to divine whategonent intended when

8 For an illuminating discussion of such "differatieadings”, see the forthcoming fifth edition of
Bennion'sStatutory InterpretatiofLexisNexis Butterworths, 2007), s 20(4).

°Rv. Z [2005] 2 AC 645, 657.

9 For a clue to what may be the explanation for ifferénce between Bennion and Lord Bingham
see lan McLeod’s discussion of the judge’s persetaating point or "inarticulate major premise" in
his Legal Method Palgrave, 6th edition 2007), 4 and 9. As McLeotks, the concept of the
inarticulate major premise originated with Oliveewdell Holmes "The Path of the Law" Harv L
Rev(1896-1897) 457, 466.



promoting a bill, he notes, but we cannot know wRarliament intended when
legislating. The literal meaning of the words used 3 excludes the Real IRA: it is
not reasonably foreseeable to a person readingd8kEhe that the words "Irish

Republican Army" include the Real IRA. He also digs the conclusion that all the
previous statutes proscribed the Real IRA. Justicgerved when penal law is clear
and certain, Bennion observes, and certainty aadtylare more important than

giving effect to a flawed law. Acquittal is theredothe just outcome. Bennion's
unspoken major premise appears to be that a fgal leystem applies the rules and
principles by which it is bound and that upholdome of its fundamental principles -
that there can be no punishment without clear lai® more important than the

temporary embarrassment caused by an unpopulaightidecision.

The students were asked first what Bennion's argtsneere (in the form of statutory
interpretation criteria) for and against treatinge tReal IRA as a proscribed
organisation under the Terrorism Act 2000. Theyeatben asked to summarise Lord
Bingham's statutory interpretation arguments andive a reasoned explanation of
which position they preferred. They were to preghis in advance and then discuss
their answers in small groups of four or five inasd, before presenting the
conclusions of each group to the class as a whaldandout was then given to the
class, summarising the key technical and ethicles raised by the exercise. (The
students were not told beforehand that they woalditsen this handout, as this might

have encouraged them not to bother preparing taing.)

The tutors were instructed to emphasise at the attéine small group discussion how

surprising it was that Bennion, better known forirmstependent right-wing orientation



than any leftist allegiance to violent resistanaavements, would want to argue that a
terrorist should escape prosecution by means oft utnaks very much like a
“"technicality”. The aim here was to make it cleaall the students that there was an
interesting puzzle to resolve, rather than a dttéogward choice which they could

make quickly on the basis of their own politicahgathies.

The results were encouraging, both in the threeggavhich | tutored and reportedly
in other groups which tutors discussed with merafieds. No formal method of
evaluation was used to study student learning,rdp @an impressionistic summary
can be offered here. More formal evaluation willapplied when a similar exercise is

undertaken next year at Stirling University's laskh@ol (where | now work).

The response of the students was animated, compared standard exercise in
applying the three rules (which Glasgow Universipes not now use in any of its
teaching). Students expressed uncertainty overhndide to take and interest in what
the case meant for the rule of law, and asked mumsstabout how statutory

interpretation might work in other cases. Opinioaswdivided on whether to agree
with Bennion or Lord Bingham, and crucially, liskeg to the small group

discussions, it was clear to me that many studeotsone side or the other only after

taking part in the debate.

The handout they were then given provided them wistmmary of what would have
been discussed and also relieved the tutors otasle of having to lead the class
through a demanding exposition of all the many tioes raised by the exercise.

About fifteen minutes were allotted in the semitaallow them to read it. This made



it easier to ensure that all participating studéwais access to a clarificatory statement
of the key topics, without needing to rely on buistprs to master a sizeable package
of mostly unfamiliar materials. It should be empbked that the team of tutors

consisted almost entirely of full-time lecturingtwho had already worked together
on the course in previous years, and that there werconcerns about whether an
individual tutor could be trusted to prepare adégjyan advance. On the other hand,
fifteen minutes' reading time is insufficient faudents with some reading disabilities,
and a suitable alternative for them will have todsveloped when the exercise is

repeated.

The handout reminded the students that it is thle & a court to weigh and balance
the arguments, and it gave a brief analysis of Bers and Lord Bingham's

treatments of the issues. It noted that Bennia@sdwt explicitly state why he prefers
the arguments against treating the Real IRA ascptmsl, other than to say that it is
the paramount duty of the judge to promote justiCke students were asked to
consider whether he was arguing that because thadeaof legal principle favoured
the accused (no punishment without clear law; gextand predictability in the law;

just outcome), the statute should not apply toRbal IRA.

The students were given some further contextuakmnadt drawn from the Dickson
article, which notes that Parliament can easilyoseao rectify an error: following an
adverse decision in another Northern Irish cd&eHume et al)v. Londonderry
Justices1972, Parliament passed a statute changing théhkawext day® Hence the

crucial issue for Bennion, they were asked to amrsiis whether or not the law is

1 Dickson,op. cit, 398.



being followed, however obnoxious the result midpet in the particular case. If
judges vary how they interpret the law to suit jgatar outcomes in particular cases,
the law is no longer predictable and it is no langgplies equally to all. It is better
that the guilty go free occasionally than that thke of law be undermined. Would
the decision of the House of Lords be a classiorgia of the saying “hard cases

make bad law"?

Finally, the handout concluded by asking the sttslesmether they thought this was a
case of a minor drafting error which a court shorddtify, or a case of unclear
criminal law which it is for Parliament to correcEach class had a brief whole-class
discussion to check whether the students had uloderthe handout and to elicit their

views on the final question.

In conclusion, it seems that the exercise at thmg Mast stimulated some discussion
and questions on a topic which typically in my lettg experience has sent students
to waking resentment or sleep. While this may sayenabout my lecturing abilities
than the topic, | suspect other academics haveshmatiar experience when giving
traditional lectures on statutory interpretationheT exercise now needs to be
developed to operate more fairly for students fralnbackgrounds, and formally
evaluated to see where it can be improved. | anpyhép share materials with any
lecturer or tutor who would like to see what wasdifor the exercise and might wish
to adapt it for their own teaching: please feelefréo contact me at

k.e.goodall@stir.ac.ukd would also welcome comments from any reader winght

like to suggest improvements or other approachgsdmoting the study of statutory

interpretation among a generation of students awastatute.



